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NOTES. 665 

Habeas Corpus in Interstate Rendition Proceedings. — The Con- 
stitution gives the federal government the right to regulate interstate 
rendition, 1 and the federal courts, therefore, have jurisdiction over 
cases arising thereunder. 2 By the Reservation Clause, 3 however, the 
States have retained the power to pass auxiliary laws, 4 and State courts 
have concurrent jurisdiction with the federal. 5 But to afford a basis 
for the court's jurisdiction, the governor of the returning State must 
first issue his warrant for the arrest of the fugitive. Upon receipt by 
the governor of the asylum State of requisition papers proving to his 
satisfaction that the fugitive from justice is charged with a crime 
against the demanding State, it is his duty to issue a warrant of 
arrest, and the issuance of the warrant is considered prima facie evi- 
dence of the legal sufficiency of the papers. 7 In deciding whether the 
person demanded is charged with the crime and has fled from justice, 
the governor may grant him a hearing, but a hearing is not a matter 
of right. 8 

Upon the arrest of the alleged fugitive, he may sue out a writ of 

*U. S. Const, Art. 4, § 2, subd. 2. 1 U. S. Stat, at L. 302, which es- 
tablished the validity of Congress' legislation on the subject, has been de- 
clared constitutional as to States, Prigg v. Pennsylvania (1842) 16 Pet. 
539, and applies to territories, Ex parte Reggel (1885) 114 U. S. 642, 
650, but does not affect Indian nations. Ex parte Morgan (D. C. 1883) 
20 Fed. 298. For a criticism of the statute, see article by Wilbur Larremore 
in 10 Columbia Law Rev. 208. 

'See Roberts v. Reilly (1885) 116 U. S. 80. 

*U. S. Const, Amendment 10. 

'2 Moore, Extradition, 863 et seq.; Kurtz v. State (1886) 22 Fla. 36. 
This is contra to a dictum of Story, J., in Prigg v. Pennsylvania, supra, 
p. 622, but is firmly established. 

"Robb v. Connolly (1884) 1 11 U. S. 624, which also decides that an agent 
to receive the fugitive is not the agent of the federal government, but of 
the demanding State. Where habeas corpus is originally brought in a 
State court, an appeal must be taken to the highest court of that State 
before the aid of the federal courts may be invoked, Reid v. Jones (1902) 
187 U. S. 153, except where exceptional circumstances appear. Appleyard 
v. Massachusetts (1906) 203 U. S. 222. 

'See Kentucky v. Dennison (i860) 24 How. 66, in which it was held, 
however, that mandamus will rfot issue to compel performance of the 
duty. If the fugitive also committed a crime in the surrendering State, 
the governor, by issuing his warrant, may waive the jurisdiction of his 
State. Roberts v. Reilly, supra, p. 96; People v. Hagan (1901) 34 Misc. 
85. It is well settled, however, that where the petitioner has been im- 
prisoned in the asylum State for an infraction of its laws, rendition may 
be refused until his sentence has been served. See Opinion of Justices 
(1909) 201 Mass. 609. 

'See 3 Columbia Law Rev. 60, as to the question of flight. Where 
there is evidence to the contrary before the governor, his decision will 
be reversed only upon overwhelming proof that the petitioner was not a 
fugitive. See Hyatt v. Corkran (1903) 188 U. S. 691, 711; Farrell v. 
Hawley (1005) 78 Conn. ISO. The question whether a crime has been 
charged is one of law, and is always open on habeas corpus. See Roberts 
v. Reilly, supra. 

"Marbles v. Creecy (1009) 215 U. S. 63. 
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habeas corpus to test the legality of his detention. 9 Two questions 
then arise. In the first place, is the prisoner a fugitive from justice? 
A fugitive from justice is one who, after committing a crime in one 
State, is thereafter found in another. It is not necessary that he 
should have left the State for the purpose of evading justice. 10 The 
second question to be passed upon is whether the accused is charged 
with a crime. 11 As long as the indictment or affidavit shows with rea- 
sonable certainty that the petitioner is accused of a crime against the 
laws of the demanding State, it is sufficient to warrant rendition, 12 
and technical, formal defects will be overlooked. 13 Inasmuch as ques- 
tions of guilt and defense have nothing to do with the charge of crime, 
they are not subjects of inquiry on habeas corpus, but should be left to 
the courts of the demanding State; 14 nor should the courts of the 
asylum State be influenced by fear that the accused will not be ac- 
corded a fair trial, 15 nor by the suggestion that the officers of the 
demanding State were actuated by questionable motives. 16 

In deciding the recent case of Ex parte Thaw (D. C. 1914) 214 
Fed. 423, the court seems to have overlooked most of the above well- 
settled principles. The petitioner was acquitted of the charge of 
homicide on the ground of insanity, and was committed to the State 
asylum for the criminal insane until he should regain his sanity. 17 
He escaped, was found in New Hampshire, and, upon requisition of the 
governor of New Tork, was arrested under a warrant issued by the 
governor of New Hampshire. He applied for a writ of habeas corpus 
to the United States District Court, which decided that his detention 
was illegal. The requisition papers contained an indictment for con- 
spiracy to pervert and obstruct the due administration of the law by 
escaping from the asylum. 18 Although the indictment is undoubtedly 

"On habeas corpus brought after return to the demanding State, the 
court will not consider the fact that the accused was forcibly brought 
back, Mahon v. Justice (1888) 127 U. S. 700, nor that his surrender was 
effected by the fraud and connivance of the officers of the two States, 
Pettibone v. Nichols (1906) 203 U. S. 192, or by means of false affidavits. 
In re Moore (D. C. 1896) 75 Fed. 821. 

"Roberts v. Reilly, supra; Kingsbury's Case (1870) 106 Mass. 223. 
The prisoner must have been actually present in the demanding State at 
the time when the crime was committed. Hyatt v. Corkran, supra. Con- 
structive presence is not sufficient. State v. Hall (1894) 115 N. C. 811. 
Where the accused set the crime in motion while in the State, but left 
before its consummation, he is, nevertheless, a fugitive from justice. 
Strassheim v. Daily (1911) 221 U. S. 280. 

""Crimes" include misdemeanors. Kentucky v. Dennison, supra. 

"Webb v. York (C. C. A. 1897) 79 Fed. 616. If the instrument is 
upon information and belief, it does not charge a crime. Ex parte Hart 
(C. C. A. 1894) 63 Fed. 249. 

"Pierce v. Creecy (1908) 210 U. S. 387. 

"Depoilly v. Palmer (1906) 28 App. D. C. 324; Munsey v. Clough (1905) 
196 U. S. 364- 

J5 Marbles v. Creecy, supra. 

"Barringer v. Baum (1897) 103 Ga. 465. Although the rule is other- 
wise in cases of foreign extradition, it is well settled that a fugitive, once 
surrendered, is liable to criminal prosecution for other crimes than that 
for which he was returned, and, according to the better rule, may even be 
served with civil process. 6 Columbia Law Rev. 522. 

"This was authorized by New York Code of Criminal Procedure, § 454. 

"New York Penal Law, § 580. 
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artificial, it seems sufficient in law, for Thaw was committed to the 
asylum by court order, and the conspiracy alleged, was one to nullify 
the effect of that order. 10 The court decided that the indictment was 
faulty in not having set out the crime with legal exactness; but, under 
the principles above enunciated, the decision on these points should 
have been left to the courts of the demanding State. It seems, also, 
that error was committed in inquiring into the reasons for the escape 
to New Hampshire and into the motive prompting the officers of the 
demanding State to seek the petitioner's return. The main argument 
of the court in refusing to allow rendition, was based on the reasoning 
that the fact that Thaw escaped from a lunatic asylum showed him to 
be insane, and hence unable to commit a crime; but as this question 
involved his guilt, it should have been left to the courts of New York. 
Moreover, the fact that one has not sufficient understanding to compre- 
hend the nature of the crime of murder, does not necessarily mean he 
is legally incapable of entering into a conspiracy to pervert and obstruct 
the due administration of the law. 20 



Displacement op State Laws By Treaties. — Among the powers 
conferred upon the national government, the treaty-power appears to be 
one of the least appreciated as well as one of the most extensive. 1 
The Constitution provides that "all Treaties * * * shall be the 
supreme Law of the Land; and the Judges in every State shall he 
bound thereby, any Thing in the Constitution or Laws of any State 
to the Contrary notwithstanding." 2 It is significant that under this 
clause no treaty has ever been declared unconstitutional. 3 That there 
are limits to the treaty-power is generally admitted,* but what those 
limits are has never been determined. The most frequent attempts to 
set such limits have been attempts to protect the reserved rights of the 
States from infringement by treaties. As long as the Supreme Court 
was led by John Marshall, it strictly followed the strong leading case 
of Ware v. Hylton? and allowed no State law to stand in the way of 
any treaty. But later, the personnel of the Court changed, and from 
then until the Civil War we find numerous dicta casting grave doubts 

a Cf. People v. Hummel (1907) 119 App. Div. 153. 
™Cf. Harrison v. Bishop (1891) 131 Ind. 161. 

'Pomeroy, Introduction to Constitutional Law, 571. 

J Art. VI, subd. 2. 

1 Willoughby, Constitutional Law, § 211. 

4 See The Cherokee Tobacco (1870) n Wall. 616, 620; 2 Story, Com- 
mentaries on the Constitution (5th ed.) § 1508; Willoughby, Constitutional 
Law, §§ 216-219. 

'(1796) 3 Dal. 199. 

"Chirac v. Chirac (1817) 2 Wheat 259; Worcester v. Georgia (1832) 
6 Pet. 515; see Gibbons v. Ogden (1824) 9 Wheat. 1, 210-211; 2 Butler, 
Treaty-Making Power, §§ 330-333. In Latimer v. Poteet (1840) 14 Pet. 4, 
it was held, that in the exercise of the treaty-power, the national govern- 
ment could even settle disputed boundaries. But there is much conflict 
of opinion as to whether the treaty-power extends to the cession of 
State territory without the State's consent. See 5 Moore, Digest of 
International Law, 171. 



